IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

MARLYN NUTRACEUTICALS, INC., an
Arizona corporation,

)
)
)
Plaintiff, )
)
vs.
)
)
WILLIAM WONG, et al.,
)
)
Defendants. )
___________________________________)

No. 2:02-cv-1876-HRH

O R D E R
Renewed Motion for Interlocutory Appeal
Plaintiff has filed a renewed motion for an interlocutory
appeal.1

The

court

called

supplement to that motion.2
World Nutrition.3

for

and

has

received

plaintiff's

The motion is opposed by defendant

Oral argument has not been requested and is not

deemed necessary.
In post-verdict motion practice, plaintiff has consistently
taken the position that the jury was improperly instructed on
plaintiff's Lanham Act / false advertising claim.

Defendant World

Nutrition has consistently taken the position that the parties had
agreed in advance of trial that an issue for trial was whether or
1

Docket No. 350.

2

Docket No. 364.

3

Docket No. 368.
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not there was any causal connection between damages claimed by
plaintiff and any alleged wrongdoing on the part of the defendants.
That being an issue for trial, the jury was instructed as to
plaintiff's

Lanham

Act

claim

(as

well

as

plaintiff's

unfair

competition and trade libel claims) that there must be a causal
connection or nexus between false advertising established and
damages in the form of profits sought by plaintiff.

In each of

Instructions No. 29 and No. 31, the jury was instructed that there
must be a showing that profits to be divested were "attributable
to" either a Lanham Act violation or unfair competition. Plaintiff
agreed to the statement of issues to be tried and never took
exception to the court's above-mentioned instructions. This is not
a case where there is a squabble over who has the burden of proof
regarding elements of cost and deductions claimed.

Rather, the

latter issue simply dropped out of the case, for it appears
entirely clear that the jury attempted to award plaintiff only
profits.

However, the fault in the verdict was that the evidence

simply would not support a conclusion that the totality of World
Nutrition's sales were the product of World Nutrition's wrongful
conduct.
It is this problem that gave rise to the court's grant of a
new trial; and, contrary to plaintiff's contentions, the foregoing
circumstances do not present a case of a controlling question of
law as to which there is substantial grounds for difference of
opinion such that early appellate resolution of that issue would
materially advance the conclusion of the litigation.

It is the
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latter type of situation which can justify an interlocutory appeal.
28 U.S.C. § 1292(b).
For the reasons and upon the authorities set forth by World
Nutrition, the court concludes that an interlocutory appeal is not
appropriate in this case.

The renewed motion for interlocutory

appeal is denied.
DATED at Anchorage, Alaska, this 11th day of June, 2008.

/s/H. Russel Holland
United States District Judge
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